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STATE ADMINISTRATIVE TRIBUNAL AMENDMENT RULES (NO. 2) 2008 � DISALLOWANCE 
Motion 

Pursuant to standing order 152(b), the following motion by Hon Kim Chance was moved pro forma 
on 9 April � 

That the State Administrative Tribunal Amendment Rules (No. 2) 2008, published in the Government 
Gazette on 29 August 2008 and tabled in the Legislative Council on 25 November 2008 under the State 
Administrative Tribunal Act 2004, be and are hereby disallowed.  

HON ED DERMER (North Metropolitan) [5.37 pm]: Before I start on the matter before us, I am pleased to 
congratulate the President on his election and wish him all the best. I am sure he will discharge his new 
responsibilities with distinction.  

Amendment to Motion 
Hon ED DERMER: I move without notice � 

That the motion be amended as follows � 
To insert after �That� the following � 

Amendment Rule 5 of 
in order that the motion will read as follows � 

That Amendment Rule 5 of the State Administrative Tribunal Amendment Rules (No. 2) 2008, 
published in the Government Gazette on 29 August 2008 and tabled in the Legislative Council 
on 25 November 2008 under the State Administrative Tribunal Act 2004, be and is hereby 
disallowed.  

Hon Kim Chance originally gave notice of the motion on 2 April 2009 pursuant to a resolution of the Joint 
Standing Committee on Delegated Legislation that reflected outstanding concerns held by the committee in 
relation to the State Administrative Tribunal Amendment Rules tabled in the house on 25 November 2008. Since 
that date, the joint standing committee has concluded its review of those amendment rules and presented the 
thirty-third report to the house on Thursday 21 May 2009. In that thirty-third report, the committee noted that its 
concerns regarding the amendment rules were satisfied, except for amendment rule 5. In its report, the committee 
recommended that amendment rule 5 be disallowed, which led to the motion before the house and the 
amendment I moved today. The committee�s reasons for recommending the disallowance of amendment rule 5 
are outlined in the report�all members have had an opportunity to read that, and I know that some have.  

The four members of the Joint Standing Committee on Delegated Legislation who represented the Legislative 
Council each retired on 21 May. I do not know whether that reflects that the amount of hard work involved in 
that particular committee led to the retirement of those four people; that is a possibility, but it also may be quite 
coincidental that all of our representatives on that committee retired on 21 May! Prior to concluding his term on 
the committee, the chairman, Hon Kim Chance, requested that I move this amendment on behalf of the 
committee when the house considered this motion. The then chairman of the committee explained to me that it 
was traditional for the opposition Whip to take up such a role in the absence of a member of a committee 
continuing into the new Legislative Council. Accordingly, the amendment I have just moved is a consequence of 
that commitment I made to the former Chairman of the Joint Standing Committee on Delegated Legislation, and 
it proposes to align the motion before the house to the recommendation outlined by the committee in the thirty-
third report. Amendment rule 5 proposed by the State Administrative Tribunal remains the outstanding issue 
between the committee and the tribunal. The committee�s report has one recommendation, which is to disallow 
amendment rule 5.  

Obviously, not being a member of the committee, the recommendation has focused my attention. Having read 
the report, it is my duty this evening to do my best to explain some of the major points of the report. I hope the 
contents of the report and my contribution will lead to the conclusion that the disallowance should go forward in 
its amended form.  

I would like to draw members� attention to paragraph 4 of the report, where amendment rule 5 is explained. 
Paragraph 4.1 of the report states � 

The Security and Related Activities (Control) Act 1996 referred to in Amendment Rule 5 � licences 
persons engaged in work relating to property protection, investigation or surveillance and crowd 
control. It also licences the agents who supply the services of the persons who carry out such work. 

Paragraph 4.1 relates to the Security and Related Activities (Control) Act 1996, and the process whereby people 
are licensed to carry out the types of work described in paragraph 4.1.  
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Paragraph 4.2 states � 
Under section 67 of the Security and Related Activities (Control) Act 1996, the Commissioner of Police 
has the power to take disciplinary proceedings against a licensee to the State Administrative Tribunal.  

Paragraph 4.2 further states � 

Subsection 67(1) allows the Commissioner to allege to the State Administrative Tribunal that there is 
proper cause for disciplinary action on the ground that, in the opinion of a licensing officer, the safety 
or welfare of members of the public is or may be at risk from the continuance in force of a licence. 

Therefore, within the terms of that act, the Commissioner of Police may form a view that the continuation of a 
licence is a risk to public safety. That determination of that view may then lead the Commissioner of Police to 
take action by way of the State Administrative Tribunal, which action could lead to the discontinuation of the 
licence in question.  

Paragraph 4.3 states � 
Rule 26(3) referred to in Amendment Rule 5 � states that a copy of an application must be given to a 
person �by personal service�. By the amendment, this provision will not apply, such applications may 
be given to the licensee by pre-paid post or ordinary service.  

That is the crux of amendment rule 5. The pre-existing arrangement was that such an application must be given 
by personal service. What is being sought in proposed amendment rule 5 is that it be open for that application to 
be given by prepaid post or ordinary service. 

The next paragraph, paragraph 4.4, explains the tribunal�s reason for proposing amendment rule 5. It reads as 
follows � 

The Explanatory Memorandum to the Amendment Rules justifies Amendment Rule 5 in the following 
manner. 

The Rules Committee agreed that this was an appropriate measure given the requirement 
under this Act to inform the Commissioner of any change of address, which would avoid the 
use of scarce police resources in searching for licensees who have changed address without 
any notification. 

Essentially, to me, the tribunal is saying that it is difficult at times to personally serve and, therefore, postal 
delivery would be more convenient and would save on resources. The committee had a different view. 
Paragraph 5 of the report explains the committee�s view of amendment rule 5. Paragraph 5.1 states � 

The Committee is concerned that removal of the requirement for personal service in respect of the 
application may result in a licensee not receiving notice of an application threatening their livelihood. 
For example, if the licensee is absent from their address for a temporary period, such as a holiday or 
stay in hospital, neither of which requires notification of change of address. 

Therefore, the committee was envisaging a situation in which the delivery of an application by post, rather than 
by personal service, may escape the attention of the licensee. One can quite readily envisage people being away 
from home for an extended period or away from their normal address, either through hospitalisation or travel. I 
know from personal experience that as wonderful as our postal system is, there have been times when the system 
has failed to deliver. That is in no way a criticism of the postal service. I think that the very low percentage of 
failures that occur is quite remarkable, but they do occur, and it may well be that someone�s livelihood is at stake 
through a failure of the postal service. In that sense, I agree with the committee�s conclusion that personal 
service is the appropriate form of delivery. 

In paragraph 5.2, the committee observed that it is an important requirement of natural justice that each party be 
advised of the case that he or she must meet. That is self-explanatory. There is an argument for natural justice. In 
paragraph 5.3, the committee explains its view that a successful application of the power to revoke a licence has 
the potential to ultimately deprive a person of his or her livelihood. Therefore, it is a matter of utmost gravity for 
the people concerned. In paragraph 5.4, the committee states � 

Amendment Rule 5 introduces an element of risk in the notification processes that threatens livelihood. 
The Committee is of the view that this is not authorised or contemplated by the State Administrative 
Tribunal Act 2004. 

I think perhaps that defines the way in which the committee�I have not seen it done for many years�looks at 
the extent to which delegated legislation is consistent with the intent of the core legislation. What the committee 
is suggesting in this paragraph is that, in the committee�s view, amendment rule 5 is not authorised or 
contemplated by the State Administrative Tribunal Act 2004. Section 6 of the report describes the State 
Administrative Tribunal�s response to the committee�s view of amendment rule 5, and this response includes in 
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paragraph 6.1 the explanation that the commercial agent�s unit of Western Australia Police requested the 
relaxation of personal service on a number of grounds, including � 

Many people working in the security industry do so on a part time basis and usually as a supplementary 
income stream. The experience of the police was that it was often necessary to attend the respondent�s 
residence on many occasions to effect service;  

It is an argument based on resources and the occasional frustrations that may be experienced in that process.  

Section 7 of the report describes the committee�s response to the view of the State Administrative Tribunal. 
Paragraph 7.1 states � 

� the Committee acknowledged the practical difficulties the Commercial Agents Unit of the Western 
Australian Police experience in serving applications made � However, the Committee noted that in the 
event service is proving difficult, it is possible in an appropriate case for the Western Australian Police 
to apply to the State Administrative Tribunal for an order for postal service. 

I hope that I have succeeded in giving the house a flavour of the main points of the report. The committee 
reached a single finding in paragraph 9.1 of the report, which states � 

The Committee finds that Amendment Rule 5 is not contemplated by the State Administrative Tribunal 
Act 2004 and has an adverse effect on the existing rights of persons licensed under the Security and 
Related Activities (Control) Act 1996. 

Having made that finding, it is not surprising that that led the committee to the recommendation that amendment 
rule 5 of the State Administrative Tribunal Amendment Rules (No. 2) 2008 be disallowed. The report is clear. I 
believe that my amendment reflects the committee�s recommendation. It is a soundly based recommendation and 
one that I recommend to the house. To put effect to that recommendation, I ask members to support the 
amendment that I have put before the house.  

HON SIMON O�BRIEN (South Metropolitan � Minister for Transport) [5.52 pm]: The amendment to 
permit a selective disallowance of part of a regulation is interesting. It is something that the house has visited 
from time to time when it is confronted with a schedule, for example, that may have many elements to it and one 
or other of those elements is offensive in the eyes of the house, the Joint Standing Committee on Delegated 
Legislation or an individual member. Does the house disallow the whole instrument of delegated legislation or 
can we selectively disallow an individual provision? As is colloquially said, do we throw the baby out with the 
bathwater? This has been the subject of some discussion in the past. However, the evolved practice of the house, 
which I think is reasonable, is that the exercise of a selective disallowance, as has been moved by Hon Ed 
Dermer, is not only in order but also sensible. In this case the committee has reported that several provisions in 
the gazetted rules that it initially queried are now no longer the subject of query and its concerns have been 
satisfied.  

Hon Ed Dermer: There is only one issue remaining.  

Hon SIMON O�BRIEN: That leaves one remaining issue. In examining the material that the standing 
committee examined--copies of which were included in its report--I would come to the same view, which is that 
those provisions are no longer of concern. I will not bother to find the actual numbers, but the provisions relate 
to dispensations from the requirement of notice of representation in the case of applications made by an applicant 
under the Equal Opportunity Act or a government entity under the Planning and Development Act or the 
Taxation Administration Act. The government supports the disallowance of amendment rule 5 according to the 
motion that has been moved by Hon Ed Dermer.  

Point of Order 

Hon SIMON O�BRIEN: I seek the advice of the Deputy President on this issue. The general rule in this house 
is that if one addresses a substantive motion in debate and then someone moves an amendment, the member who 
addressed the substantive motion may again seek the call to debate the amendment. That, of course, is only right. 
However, if a member who has not addressed the substantive motion is given the call on the question of an 
amendment, then the member has that one opportunity to address both the amendment and the substantive 
question. I think that might be the case that applies to me now. I ask the Deputy President to rule on that matter, 
because I may have to now make a contribution to the substantive debate, or I can seek leave. 

The DEPUTY PRESIDENT (Hon Matt Benson-Lidholm): Members have not spoken on the substantive 
motion and I believe they are entitled to speak on the amendment and the substantive motion as the one question.  

Debate Resumed 
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Hon SIMON O�BRIEN: Thank you, Mr Deputy President, for clarifying that. It is probably instructive because 
it is unusual that on day two of the presence of so many new members in the chamber that we have a 
disallowance being decided, as there are some interesting procedures there. In order to have some flow to this, I 
propose to now seek leave to speak again on the substantive motion. If the Deputy President puts the question on 
the amendment now, we can come back afterwards for the substantive question. I seek leave to continue debate 
on the substantive motion after the question of the amendment is decided.  

Leave granted.  

HON GIZ WATSON (North Metropolitan) [5.59 pm]: The Greens (WA) support the amendment to this 
disallowance motion. Having had the benefit of looking at the thirty-third report of the Joint Standing Committee 
on Delegated Legislation, we accept that this is an appropriate disallowance, as amended.  

Amendment put and passed. 

Motion, as Amended 

HON SIMON O�BRIEN (South Metropolitan � Minister for Transport) [6.00 pm]: There is one 
outstanding matter.  

Sitting suspended from 6.00 to 7.30 pm 

Hon SIMON O�BRIEN: I seek leave to continue my remarks at a later stage of this day�s sitting.  

Leave granted.  

Debate adjourned to a later stage of the sitting, on motion by Hon Norman Moore (Leader of the House). 

[Continued on page 4580.] 
 


